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 The parties were married on May 8, 1993.  A complaint for divorce 

was filed on May 10, 2006, and the parties separated in March 2006.  Seven 

children were born of the marriage:  Mary Patrice, age 12; Stephen, age 11; 

Declan, age 9; Margaret, age 8; Claire, age 6; Frances, age 4; and Aleth, age 

23 months.  By initial agreement of the parties, the children have had a 

home-based education and have been “home schooled” to the present time 

by the mother.  The children now live in the primary residential custody of 

the mother in Ridgewood, New Jersey.  When the marriage was intact, the 

family lived in Montclair, New Jersey. 

 The mother seeks to maintain the “status quo” for the children and 

continue their home schooling.  The father contends that continued home 

schooling is not in the children’s best interest, they lack socialization skills 

and that it is too difficult for the mother to teach the children at five different 

grade levels.  The father argues that the children are not receiving an 

education equivalent to a public or parochial school.  He believes there are 

too many children and different levels with too many subjects for the mother 

to provide the proper learning environment.  Both parents are college 

graduates yet have no formal training as teachers. The mother is the sole 

teacher of the children.  The court held an in limine hearing concerning this 

issue prior to trial. 

 The five older children, who are home schooled by the mother, are in 

the 7th grade, 6th grade, 4th grade, 2nd grade and kindergarten.  The Roman 

Catholic religion is the core of the mother’s life and is a strong component 

of the children’s home teaching.  She teaches the Bible and catechism during 

each school day. 

 At the onset of trial, the parties have stated that should the court rule 

against the continuation of home schooling and against attendance at a 
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public institution, they would like the children to attend parochial school, 

since the Catholic faith is deeply intertwined with their education.  They 

disagree however as to which parochial school the children should attend 

were the court to rule against the continuation of home schooling.   

 The mother, as the children’s sole teacher, was unaware of the books 

utilized in either the Montclair or Ridgewood school districts.  She uses 

books she believes are appropriate for each child; none of these books are 

utilized by the school district.  

 The mother outlined the typical school day for the five school-age 

children.  The average day begins between eight and nine o’clock and ends 

at 2:30 p.m. in the afternoon.  The mother teaches 7th grade, 6th grade, 4th 

grade, 2nd grade and kindergarten.  All the teaching takes place in the same 

room (the solarium) in the home.  The two younger non-school age children 

are (at least 2 days a week) in the same room during the “school day”.  The 

mother may, on occasion, breast feed Aleth, age 2, while on the couch with 

Stephen and Declan sitting on each side of her doing science problems.   

 The focus of this court is on the mother’s ability to teach different 

grade levels and different subjects to her children, and whether the children 

are receiving “equivalent instruction” elsewhere than at school.  See 

N.J.S.A. 18A:38-25. 

 The mother presented expert testimony from Dr. Brian Ray, a home-

based education expert from Oregon.  He explained performance measures 

and characteristics for children being home schooled.  He stated that 

religious beliefs and values permeate the lifestyles of learning in the home.  

His eight children were also home schooled. 

 In State v. Massa, 95 N.J. Super. 382, 384-85 (Law Div. 1967), where 

curriculum exhibits and test scores demonstrated the child was receiving an 
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equivalent education, the trial court held that the statute did not require the 

parents to provide an equivalent education as far as social development, only 

an academic equivalent.  Id. at 390-91.  To make that determination, this 

court ordered that the children be tested for their grade level.  The mother 

chose the California Achievement Test, which is not administered by the 

State or the local school district.  The court orders that the standardized tests 

given by the applicable school district be administered to the children, which 

should include the GEPA and the ESPA and the Iowa for the applicable 

grades of entry for the children. 

 The sole issue in this hearing is whether the mother provides all her 

children an instruction equivalent to that provided by the Ridgewood School 

District, where she presently resides with the children.  In questioning by 

this court, the mother made it clear that in the ten years she had been home 

schooling the children, no one from any Board of Education in Montclair 

(where they lived until October 2006) ever visited the home.  Ms. Hamilton 

never went to any school or board office, no lesson plan was ever reviewed 

and no progress report or testing of the children was ever performed.  This is 

shocking to the court.  In this day and age where we seek to protect children 

from harm and sexual predators, so many children are left unsupervised.  It 

is further shocking to this court that in September, 2001 the New Jersey 

Department of Education published answers to frequently asked questions 

about home schooling as a guide to local school districts that listed the 

following: 

 

1. Parents/Guardians are not required by law to notify their public 

school district of their intention to educate the child elsewhere than 

at school. 
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2. The law does not require or authorize the local board of education 

to review and approve the curriculum or program of a child 

educated elsewhere than at school. 

 

3. No certification to teach is required to be held by the parent. 

 

4. No standardized test(s) are administered to the children. 

 

State of New Jersey Department of Education, 
Homeschooling Frequently Asked Questions, 
available at: 
www.state.nj.us/njded/genfo/overview/faq_homescho
ol.htm.  

 

In today’s threatening world, where we seek to protect children from 

abuse, not just physical, but also educational abuse, how can we not monitor 

the educational welfare of all our children?  A child in New Jersey, who 

recently was found unfed and locked in a putrid bedroom was allegedly 

“home schooled” and because no one, such as a teacher or nurse, was able to 

observe any abuse in a school setting, it went undiscovered. Susan K. Livio 

and Mary Jo Patterson, Emaciated teen continues physical emergence, The 

Star Ledger, November 21, 2003, available at; 

http://www.nj.com/news/ledger/jersey/index.ssf?/news/ledger/stories/20031

121_childabuse_collingswood_bruce.html. Because he was not registered or 

supervised, no one ever knew he existed.  This is not what “no child left 

behind” intended for our children.  Even the No Child Left Behind Act, 20 

U.S.C.S. §6301 (2001), is silent on this issue.  There is a bill pending in the 
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New Jersey legislature at this time which provides that children “in foster 

care” cannot be home schooled. Home School Legal Defense Association, 

Home School Legal Defense Association Comments on New Jersey’s 

Pending Legislation (January 31, 2006), available at 

http://www.hslda.org/Legislation/State/nj/2006/NJAB1197/default.asp. 

 

 This is not an attack against home schooling, but rather a statement 

that it is necessary to register those children for whom this alternative is 

chosen and to monitor that their educational needs are being adequately 

nurtured.  Judicial interpretation of the statute requires such steps to measure 

“equivalent instruction” when the alternative “elsewhere than at school” is 

chosen by parents. 

 Home schooling can be a very positive experience for children and the 

rights of the parents to make these decisions for their children should be 

respected.  However, certain basic requirements and safeguards should be 

implemented that protect all children, once the decision to “home school” a 

child has been made by the parents, as follows: 

 

1. A parent/guardian who seeks to home school his/her child(ren) 

must register the child(ren) in their home school district, so that no 

child slips through the cracks of our educational system. 

 

2. A curriculum must be presented and filed with the local board of 

education and some “home school” training seminar required for 

the teaching parent (a four hour video would suffice). 
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3. Testing on the same standardized basis for all students shall be 

administered to all home schooled children on an annual basis to 

measure whether “equivalent instruction” is being received by a 

child “elsewhere than at school”. 

 

It is clear that in New Jersey parents have a constitutional right to choose 

the type and character of education they feel is best suited for their children.  

West Morris Bd. of Educ. v. Skills, 110 N.J. Super. 234 (ch. Div. 1970), 

rev’d  58 N.J. 464 (N.J. Sup. Ct. 1971), cert. denied 404 U.S. 986 (U.S. Sup. 

Ct. 1971).  However, it should not be without state monitoring to ensure that 

all children receive “equivalent education”.  Abbott v. Burke, 153 N.J. 480 

(1988) made it clear that the constitution requires that there be no disparity 

in the education offered to all New Jersey’s children. 

 

 Here, Dr Ray testified that approximately two million of today’s fifty 

five million school age children are presently being home schooled in the 

United States.  Such numbers outside the public school system cannot be left 

without any review requirements under the law.  How can we have as 

existing law for these children, only two court decisions that are over 40 

years old, and no state statute that outlines a framework for school districts 

when parents choose this alternative for their children?  If attendance at the 

public school, which is required by statute (N.J.S.A. 18:38-45) does not 

occur, then we must insure that if the alternate is chosen, (elsewhere than at 

school) than that alternative must provide “equivalent education”.  This 

question is left unanswered by the existing statute as to what method(s) will 

be utilized to determine if “equivalent education” is received.  If we do not 

require the child to be registered in the district (to know she/he exists) 
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provide testing with students who are attending school (to measure 

equivalent education) or review curriculum (what is being taught to meet 

state minimums), it will remain unanswered.  This void in legislation clearly 

can create risks for children learning outside our school systems. In State v. 

Vaughn, 44 N.J. 142, 146 (1965) Justice Schettini said “As in all cases of 

judicial interpretation, the cardinal rule is that we should find a sensible, 

workable view of legislation if the language at all permits that”.  

 The primary requirement of the statute is that the child attend school.  

If an alternate to sending the child to a public school or parochial or private 

is chosen, then it should be obvious that we should not treat these children as 

if they no longer exist in our school system.  If the alternate choice of a 

parent is “elsewhere than at school” there must be “equivalent” rules and 

regulations that help produce equivalent instruction.  It is interesting to note 

that the words “home schooled” never appear in any statute. 

 In Vaughn, supra, 44 N.J. at 147, in reviewing N.J.S.A. 18A:38-25 

(formerly N.J.S.A. 18:14-14), the Court stated in pertinent part:  

 

In short, the statute is fairly read to mean that the 

obligation (of the parent) is to cause the child to attend 

public school unless one of the other alternatives is met.  

Hence so far as the sufficiency of the complaint is 

concerned (filed by the school district) it need only allege 

that the defendant as parent having custody and control did 

not (emphasis added) cause the child regularly to attend 

the public school of the district.  The burden then shifts 

and it is incumbent upon the defendant (parent) to show 

that the child(ren) is receiving equivalent instruction 
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elsewhere than at school” (at home). 

 

 

 This is a case of first impression in New Jersey only as it presents 

itself as an issue in a divorce action between parents with different 

educational goals for their children.  Mr. Hamilton, the non-custodial parent 

raises serious concern that the children’s mother, who serves as his 

children’s sole teacher is undisciplined, unstructured and cannot see any of 

the children’s individual shortcomings.  As a basis he believes that some of 

his children cannot write cursive and print their names backwards and he 

fears dyslexia is unnoticed.  Our family courts have historically made 

educational decisions for parents including attendance at college, high 

school and elementary school levels.  Under the divorce complaint, the 

parties brought the issue for resolve to the family court judge as they 

believed there was no other recourse available to them. 

 In Asch v. Asch, 164 N.J. Super. 499, 505 (App. Div. 1978), the court 

reasoned that the trial court was required to afford significance to the 

religious preferences of both parents. Here the court must do so for their 

educational preferences.  Feldman v. Feldman, 378 N.J. Super. 83, 93 (App. 

Div. 2005). 

 In the case at bar, Mr. Hamilton has stipulated the he does not object 

to continue home schooling, but only if each individual child is receiving 

equivalent instruction to what is offered in the public or parochial schools.  

This academic equivalency should be decided in the forum provided by the 

statute in Title 18A.  There is administrative remedy available to the parties. 

Mr. Hamilton may bring the test scores to the Ridgewood Board of 

Education and the school district will file suit in Municipal Court against 
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Ms. Hamilton for the children’s non-attendance at school.  Ms. Hamilton 

will notify the Municipal Court that she has chosen the “elsewhere than at 

school” alternative for her children.  This ends the Municipal Court 

proceedings and the matter now moves to the school district.  Ms. Hamilton 

must then show to the school district that “equivalent academic instruction” 

is offered by her in her home.  If determination is made by the district that 

she fails in that regard, then the child(ren) must then attend  either a public 

school or parochial school.  If the geographic location or the financial 

question of costs about parochial school arises then this may be returned to 

the family court for that determination. If Ms. Hamilton is successful in 

establishing equivalent academic instruction (equivalent to the Ridgewood 

School system), then the children may continue to be home schooled by their 

mother.  The Municipal Court’s involvement is limited to school attendance, 

as in a truancy action.  It then becomes the school district’s responsibility to 

evaluate the instruction in the home.   If Mr. Hamilton is dissatisfied with 

this process or the district does not meet this obligation, then Mr. Hamilton 

may seek to redress by complaint to the Bergen County Superintendent and 

also with the State Commissioner of Education. He would also have the right 

to file a complaint with DYFS (Division of Youth and Family Services) for 

“educational neglect” of their children.  While this court cannot, without 

impleading the Ridgewood Board of Education, direct the district to file 

such a complaint against Ms. Hamilton, if the district does not take 

affirmative action, and the Department of Education is unresponsive then 

this court will consider, by formal motion, a request to join those parties to 

this action.  In Pogue v. Pogue, 147 N.J. Super. 61 (Ch. Div. 1977), Judge 

Bryant Griffin opined when asked to decide whether a child in a divorce 

action should still play on the basketball team because one parent thought 
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his grades were too low and wanted the boy to “buckle down”, he said “no 

end of difficulties would arise should judges tell parents how to bring up 

their children.  Some parental issues should not see the “light of day” in a 

courtroom, whether intact or divorced, these issues should belong to the 

parents who rear the children in their homes. 

 There is no question that the best interests of the child are of primary 

concern to the court in any conflict between the parents. Asch v. Asch, 164 

N.J. Super. 499, 505 (App. Div. 1978), Feldman v. Feldman, 378 N.J. Super. 

83, 93 (App. Div. 2005). Here it is the child’s best interests for the court not 

to exercise its discretion, and allow the parents and the school district to 

resolve this educational issue.   Hopefully, the time will come when these 

parents join together, not against each other, to resolve the internal affairs of 

the family as it affects their children. 

 


